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Nonrecognition or misrecognition can inflict harm, can be a form of
oppression, imprisoning someone in a false, distorted, and reduced mode of
being.

Charles Taylor (1994:25)

A word is not a crystal, transparent and unchanged, it is the skin of a living
thought and may vary greatly in color and content according to the
circumstances and time in which it is used.

Oliver Wendell Holmes, Jr. (Town v. Eisner, 1918)

SRR [ & B S R R LBUR

EREBRREEARE - QBN HHEERE R (Austronesian) (ZEF-35
2010 ; Li, 2009; Moodley, et al.: 2009: Gray, et al.: 2009) » FHRifh » ¥ RES 5
—EANEBUNARRE « K - T GBI m e S |, BT M EEEaBIRg T
i T AMEFESE g | (Human Rights Council ) BT [ EE e A A RS 1T 25 87
5 &%James Anaya’ > FEHAEGE TS « TTEIRREHE - LEATRTREREZ
BEIZECHFEGN) KRB EHEN R RIES 7 - IRIZERIE
feaE (BAE -~ JulEff - 2010)  GEEHGEEFHERFLERR

t BRNEEBEEEEG T T RER - UM BRI AR TR &
EEE o B SUBE/KEPE TR (AR R & 3R - 2010/10/31 -

' RRIIRY 2006 £E o EfEPEERBEIBFEH B AREDAK > &R R gL - e
AV REEE T MHRERY R B AR A S A AT BRIER S B T aw ek
(TPGM) BHfR<ESEIA " HEE F4H%%  (WTO) » FRSUEFRtEIG A \GEfT > EEAILL NGO
TEEMNE R ((AIPP) & B 5 (7 g ISR " L R 558 (UN Permanent

Forum on Indigenous Issues ) & °

2 JF37 & Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of

Indigenous Peoples °

3 HIER- 21 S, James Anaya BSR4 AEE (University of Arizona ) FY AMEESFS » fEHALZE
(EIRESEFAYRERR) (Indigenous Peoples in International Law ) » A PR R ERAYARE -

BAC T ERIRER AT S BN - E RN REFRIR L - EAEHY P EAAT H Wl df 7B R B

ZEGMR  FEZEEE (Awi Mona) FRENER RS RS 1+ TE LN BIEEET - tH -5

TEAE DR RSN AR EEAUS Y

S - LTS



Anaya EEIEA g A E e R

AP EEEBEFPINEEAS N ERE X 2L REALTE TR
ﬁ&-lllfamF‘f——’@} ﬁwﬁ,ﬂé?—gﬂ’ ;i{gr’,”#ﬁfﬁ‘g%@@]?ﬁ’éﬁﬁg
BAELER §3%F § 2 hF EcipMBERT R -

RERGHIFR - BBINCEERE - BEERERZE -

RIZERRA T AR ~J2RFILRE ) BYEUE - BREES  aBIE N HLEF
K o KElsr e EHEEM > BATE ARBUE AR E R MEeE - Ttz
JEFPEER P IR PR - B S r ARSI AR bR AR ER
DUR & RS -

FEEBIER - RNBURFIRIE 2 EHVRERE - aEny T %, ok T 4% -
LUR T3 5 (EIES# - 2007 ~ 2010) 3 lHRGEAERYELEER - PR vl
BZENUE - AF TIRERNE - DU TEER A AT - PEiaRE2 et
TEEIIEIEES - BEESST) TIEA L CE N PN /RIEENE CHISERGEEE > %
SR AN BVE BN SS » AlfE T HIRIESE - BB R ERES 3P0 A&
HFmA -

FEHEIF - JEERE BRACCEOCH R ST - 73 IR AT & COE T =i~ B
Je DA 5o BEARAE RS HRTT E RV REE S - N o REEALEEL
BESJAARNBLRCD - EZERAE 1930 FRZ1% - P RUE TEE = A2
PR E Y IR R R R — AR Ry SR HAT > RS R ~ DU
EHAEHEN RS, - AN © 555N REBGHEMN >t Pk 2R
PO E Y — TR ZE B

HE > ERNERHEENE - HARNFEAAEF LA H A

TV CHR) ~ 202 TE G (R ) AR » RN > EER - B BUF LTI

P RERERBRENA SR EMIA - RIS - AR PR RE R ﬁﬁé?féf
AR (E R B S5 [/ DBIRRZ — » IR A RE R CRIERIRTRE - (NIt - B E
FMHBEARET o SESRGRE TE

* HAthEA PRI SR © ISR « RS - B RS IS G - DU
HRER -



WA L Ry BHAE A DT B S BUH A PIRY R (E RIS 5 HEERE
1~ BORILERE - IR 29 ARE - SO FHIGAELT » SRR AR 5 e
SR VIR R IRAE — & 2 FED M e dmedt -

JFERIEIE 1994 47 6 H 23 HEYT T FHL T IEAHE - LHURE - BVE . AR
RIAT o R NBA S » — S R e - EiFnIAaaR i E
BRI BRSNS - R B¢ A s i (4458 (B ILFH)
1994/6/24) ? fEitt - PR ABUNFZSRIE R R S 7y HyIFEARET - HR8E - it
FEEAFER ST (non-status®) MY VIRIERI TS SR A2 NEUR - 2 H
AFERES (status) BB EBATEIREREZSE -

FE AT 1L - MHBHEYERSIRR S SRR RIRA &R ~ DURANA [ B ED
FIEUSS 57 » BFETTER ~ 1004 ~ DARGENERRE - 40 Blu (1980) Zj Lumbee
El#hZz A~ DL Flifford (1988) £ Campsi (1991) 2} Mashppe E1#iZ2 Ao &
AIIERRTERTE » RECTRAS RS - B SR IRIE Métis BFERIBES 53 ~ DL
FEFIAN eI B SR HERY » EFE RS ~ DU AR - B4 Peterson B Brown

(1985) ~ Chartrand i Daniels (2002 ) ~ P\ Grammond (2009 ) ; FacHIEST
JFAEERI S 7y ~ DARAEFIAN MR (extinguished ) » 4T McNeil (2001-2002
2004 ~ 2008) Gilbert (2007) -

FMSERIEITE (FElES% » 2007 ~ 2010) » FEZRIERZE T > HihEimit
GBI BT ESERIFEER s TR - FMISEEL - sTamBUTE
HUMEH RIS RS RIS « 18 T - IV EAERS 80 s 53
TR T BURT ~ DU T BURHIE R © PO » M P EREE T e
BURIBORZ B RIERIE Fy » HREZAYE » FMZEHBIEHRVIA - FEHEUTE
FHITERE - HEFIHGAE E - DRSS 28 BRI ZEREC LA
ARG » ST E T R TR A L e £ R RIS S B 1L5 © TE4ERE
ZHT B ESHHE BNEETCARERE - REAREEE -

¢ BRI -



R ERABURTRITE By

FE RSB - EENR RS L2 RECCRFFHRBEAETK > Rl
FRERFEE EMEEETEBZAE R O EmNIiE o
NRANESEHRE - D5 —8 - @EESRREZIR  BIEERESE T

PRI EIRCENE S o BIEE B PHRIES RS fhE 7 "
b ~ FESEE - TSRS o (EAR IR SRR - ARl 0 F
B ER SRR BB LATE - —UJE T CHR R A BUFE IERALHY TR ER
TREBHEE/ NG |~ DURAHBARVET S ETHE - se 2 0CREEER - FA%E A LK
FAREEEE B AN A TROE & LhaE > EERAT  FREA
BIBITIREIE AN TP R R A RN TR R B
AP R TR,

B2 17 BURF th 2E B & 2R s - 5 G AR S BIE g > 7 S 1 B AR
MRS - e EAYE(E - BB AR SERAVE - GREBRBUFE 2005 £K
SOPERIARIE Fy T RAE RUE R | 1E 2006 ERL T ERIR LR EH R EE Y )

HAEEFRE - Bss@am PG A T S T P RER, 80 d T &
EEREREEES® > EERIE " Ao #

" BBV R R RRIEAES) ) BT SRSUN AR S EE A B R IE S (2009/5/2) ©

REgi= - HIRARERKRS T2 1AHERE - 2GETER AR LEIRD

T BEAREE A ST - Tﬁﬁﬁfﬁ%ﬁ ~ DU EEO AT ELER ST - Ebk -

S EREME SRR Bi%  ESFEHEENERE -

? W44 By Jason Pan - %ﬁjluuﬂ & Taipei Times 0.5 » {EBNYMIFETAEE S « L5
SEEEGIETREG TZ 2 &I BRI -

Y EEFRREAFE AL - PHEEAR A (PERIEEAVED I  ASTRE BN~ DURE
9 BREFENEL S B IENEEE E%ﬁ?ﬂﬁéi)@ DASGERIN - E-REBEA BT -
TRNIGEN B - USSR BEEL ) ~ DUREZ A CEIE - BRE - #35# -
FESCRY - 2580E ~ OB -

"Bk Tuﬁf:/\ﬂzf L TR SERERE ) ISR EEIEE N T DU B R A
BT EAER ) A -

P uEEY Eﬁiﬁlﬁﬁﬁf’: http://siraya.tnc.gov.tw o ‘FEHFH & £ FUENT - HEMEH B EE5200E
g -

B sy SR YEAS AL http://wretch.cc/blog/Musuhapa

4



HES » RSN « TGRS - et - LB DRTE #HERY

RS > CHREEEREARSIEA GBEA) A PRGNS 4
BRARIIEN T > SAREREE 2 POTH - S Er5esss  BEE L
TRHVEEAIAC AR - HR i > Q05R R E R IR B AR 5 S AR T
W TR R G AT B A S EL IS B SR SO R B
B o R T AR AR E (GRK > TIERA IR B S E IR A (4 4 > th o]
DATEIARIR" -

HE o WIRCRAABE TS - St A C R THE" - 4
MET R B AUE S O AR E B > SRGREEWES EHETEs
2,0248 A » A 325 > N EEE A 0 R 5,788 AT (BRI » 2008 ;
BRfE - 2000 ; #5EHE > 2009) ; AIRBRFTFEI-FEHBROAASHE - 2 A8
SEETHEERATWE N - BERE > NBEEZ IHER S SR B E T

SEE » MERATEL  DURIDERFIRTAE A -

HAT FHEGNFEER /NG SRS 2 5850 » Wit > 8 it
EREACHES S FEHERE  ERTREMEAST  TENEERY
AEREE TUBMER - 54 FEEHR > MDA R AES TR E
RS s AR LGRE I > Rt Alim A ST - fIBHRDER
TR RBAE TEE ) EEHCHEERE R

G F RGBT TTES RIS BURF 8 SR T B S0 AR BRI > S
ARG R R B BRI B 2T - RABURFRR T HEH AR A STpess - [0 > thLLH %A
N O E A & PR AR E TS5 BrE i \ X R AnE A S sEm

=13
[l

" OBHIR A Fé%fu“ NP R ERIIE - DRRERTHFRERES - 2R
FEE L AR AE

P o B DU REVE AR o EEIIIRE RS REIZE A - EHTEEEA -
DIRERERA > MIERAFEERE REZE A (5—RFR) ~ Inuit ~ DL Métis - R EHIHE
Gl

10 E*ﬁﬂ%z_é%%ﬂﬁjzéﬁﬂié)\m’% © HCEAEMAEA BRI IE S B PR AR -

U R IERE RS 5y 2 LR A (GBRERBUR - EHEA) -

P OEEARTAE - WEE - %ﬁﬁ’\ﬁ@?&?% (BRI ARG N ) > BEREFEEED
uR/éi

Jﬂf

A



Fo MIEABHEAREE T LA AR ST - BN RBIFIILE - Bk
BURFEREUETZE T AH1 ) BYE0E - BORBUN LIRS IE TEUR K -

FETEGE L R RIETREUSZHE AR R E A TPt
FER - FEFBERSN " RIEEECH] ey " AL BIILIEEST - 14 %A
FRRE WG FEMBUT - Fonzi S aclFREx > WRcaNBERIERER > # E
A AR - B E R AT H Y - SRR REAIERR T EamEl R &I
VAR ARRCE Y o e ARERE - [FERS P BE S TSR B S Y T
A - HAT > GEBRBUTZEtSEHR =GN - RIS EFHFERNEEER
= RFRETTEUE LR FAAIALE -

B PR RIRS VAL (ki - 2010 - 131-36) > A]LL
FRAN R IEHVELE - DURJEEHYER AR (& 1)

A
/ ke /{ DB R

%ﬁ \ K13 R

= > A = >

B

m \ R
AR

/ fTECH{E

H M s A

EEI \ El)zEle
5.0 ST

1 HRPHRS 1L



EETTARATHI T EAE R IANVE Y - tstE B MBUT ER-PREEE A
oy EER MERGAERBESMMAR AR AR - [FE
A BEAAER - T TR DUk TEE ) AUENE > FERENEEAH—
TN > R PIIRIEE SR IR S B - M@t - ArbieEsk
&g B LR TR B

FEIBEE(LREERENRE A8 ) 1l JRFIHEREIETR - EiVLA
B B THE ) BN AR T PIIRAVIERE - R (ESRIIIRST Al 2R
RIVLEZER  RREGVASETDES BT AL - LB ENE 2
BRHVEZINZ B e PRI LLIARRYTETE © FIREE SRR R - X
SRl A REE IR - e A RS Rl EAR R DUREARZ i -

SN bR T E R E SRR - KRB R e E TR E TS -
PR EAPIA S LR ) R A3 0 B DR R TATEOER - AIRER
R RBURT T A~ BOSEETTSEATESHITTEERR - SHERIBUR S A% 1L
RIAICARELE - 30 H SR EUEEHIRE - AR S AR CHIREE -

5 A HEEFAREIRN S > AR KRS BIR RS ILRTR O -
it BAZEHEBAARENES » SRR RGN R M i A%
FE R & HY IR AT LU BIRERSHRAS - A0V - DUSE AR ZAVHES  BETELRREAE
FERGENRIREFERZHED - ERARAERIAR > £5 - 4£ T Flaaf
2% (conflict of interests) 2~ » RERGEEGHY "8, G0REE TEE
HUE AR AE - AR E (FEE - S BRI EBEIELHREAIR
ERSTENRE A ~ IR A LA SR —ER 57 -

Bz > AREABAIIERAIRE AL ENE (hidden agenda) - & PIfIREL S RDIRAEE
st ERVRESIEIN - 25 REEAFTE R - BUS RS - HAEERINRA FHYREIE - /B R
FERBEEGRELERL > MRGARBHETELAERE  DURER
Fo PG SEATMRSHRS - 255 > AN ERBENAIRE - AHE RIS

eI
[

Y BTSRRI R 0 ALERBE T 15%LL - A ARG SHEEHE -

7



FEITLAENE SEHVREE - MRS HEE S THE R - DURCSUESZHC »
RRHZE B B R LA PR -

- FRE IR

H AR AREAE - FIRG —HRREAN TRERS A, (2001) ~HE
PRSP » Bk T E R TP EREEE . AR T S REEYE ) (B -
DURAR T oy 5520 ~ SR8 TR ~ Pgal -~ 8% > AR E—PE ) (B
HURE - BRI EE TREREERESE, (2007) B HVRKIEHER

Indigenous peoples and individuals are free and equal to all other peoples
and individuals and have the right to be free from any kind of
discrimination, in the exercise of their rights, in particular that based on
their indigenous origin or identity
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Indigenous peoples have the right to self-determination. By virtue of that
right they freely determine their political status and freely pursue their

economic, social and cultural development.

A ZE S R EREA S BB SRR (551D

Indigenous peoples have the right to participate in decision-making in
matters which would affect their rights, through representatives chosen by
themselves in accordance with their own procedures, as well as to maintain

and develop their own indigenous decision-making institutions.
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0 JH 5 International Covenant on Civil and Political Rights
T JH ST International Covenant on Economic, Social and Cultural Rights
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[EEd - T ERIEE BB IUR (Fourteenth Amendment, 1868) HY
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. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State
deprive any person of life, liberty, or property, without due process of law;
nor deny to any person within its jurisdiction the equal protection of the

laws.
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DA% ~ HEPBITFRNE T 5 HEZ T - BERE TUst A " HF ) BIRRE
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RIENE  AIRFEREEIA - BEER > REEEN - BEEE 2 BUTESt
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JFER - A ZESEERLE - S A ERERER ? #ERERKENS 7
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R TEIPRACH ~ 118 ~ BEUBREAYY, (BT

In those States in which ethnic, religious or linguistic minorities exist,
persons belonging to such minorities shall not be denied the right, in
community with the other members of their group, to enjoy their own
culture, to profess and practise their own religion, or to use their own

language.

NEEMEERN M » 558 B S HVEUREE > IRy EiEE A nTH &
(Y o WASUERIZRE AR BB GE " ARESREE AT, (1994 para. 7)
HHEEGRSCHIRR > SUERVRE R I 2T > IR —EE A

With regard to the exercise of the cultural rights protected under article 27,

. @Cfﬁ@%h@& B EZMTESUEEDIEN - RRERHITHA RS - BRESEME]
s AN EIALT -

32 K’/’ BRENTEL B LAME S LE -

B SRAHWE - H¥ESr 2 Office of the High Commissioner for Human Rights
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et - B B AMEZ B (1992 para. 9.3) Hh3R Ay » SULAIFRE T2 AT

the Committee observes that culture manifests itself in many forms,
including a particular way of life associated with the use of land resources,
especially in the case of indigenous peoples. That right may include such
traditional activities as fishing or hunting and the right to live in reserves
protected by law.

5117 -

BAJEER  SUEMIREICIR AR 2 T REARESHESE ) (frozen rights ) (Gilbert,

2007: 598-99 ) - NN K& SENATE R. v. Van der Peet (1996: para. 179) $2%I " &)

=P
REfE

uADS

The right to enjoy one’s culture cannot be determined in abstracto but has
to be placed in context. In this connection, the Committee observes that
article 27 does not only protect traditional means of livelihood of national
minorities, as indicated in the State party's submission. Therefore, that the
authors may have adapted their methods of reindeer herding over the years
and practice it with the help of modern technology does not prevent them
from invoking article 27 of the Covenant. Furthermore, mountain
Riutusvaara continues to have a spiritual significance relevant to their
culture. The Committee also notes the concern of the authors that the
quality of slaughtered reindeer could be adversely affected by a disturbed

environment

£, (dynamic right ) Y&

The most appreciable advantage of the ‘“dynamic right” approach to
defining the nature and extent of aboriginal rights is the proper
consideration given to the perspective of aboriginal people on the meaning
of their existing rights. It recognizes that distinctive aboriginal culture is
not a reality of the past, preserved and exhibited in a museum, but a
characteristic that has evolved with the natives as they have changed,

modernized and flourished over time, along with the rest of Canadian

society.
st R ERHRAIRER NG FEIRE RS IR SCY) - 12 m] DABRERHEERY ©

2 Kz AR E Delgamuukw v. British Columbia (1997, para. 153 ) t42%] > J9FH

DEORGEER TR R > BRI N ISR R AT AR S K

14



Needless to say, there is no need to establish “an unbroken chain of
continuity” . . . To impose the requirement of continuity too strictly would
risk “undermining the very purpose of's. 35(1) by perpetuating the historical
injustice suffered by aboriginal peoples at the hands of colonizers.

WIS 2 BRANEIEAE RACE - AR PR Ry i R B R R
5oy NIEAEM TRERBENES 0 AURE - A8 Jfig2 ik TR
&~ (g BUEREAY (B HE0R) FHEZER U R T - RPTAILUE

Fl > HHOSEHYERRE > MR LSRGV SRS - T s P& KRy B iz
[ AL A SRR R BN AR TP EIER PRI B HE R R R
ity - FREGULNIEE - RE ERHEEE > AAGREEANER
REREKRY > BE > FNHNERES/VEGENER - FERFSAEEAmE 2

W}

"FAREE R

fFEatim TRERE 2% BB FHEAERRES  FREHE B & -
ERFHIILARG LR B IERRALT - e fRER THIILE > B EENEEANTE
fE > (OEHRYAEACE - T IFRWIEE ) (original intent) AJREERFESCAHIME—K
B o 1E 19 & ARNEL - BEABRNEE > FREEN TXREEY
(textualism) ~ DAR TR 5 16 ) (originalism) AYFHE » fHEIAGH » ATE iR
ARAHRERESOA > (B ISREHMIE TR SR E M - W2 A R L
W LA EEFHEE (Griffin, 1996: 146) -

BT WREERESURIIRRE » AlSHEER TR R T LA
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M EE R EWIERK TR REEARERESSE

¥ UiEE T3ErE (interpret1v1sm) ( Goldstein, 1991: 2) - B Goldstein (1991 ) ¥J533E
B 5% 5 A A E John Marshall ~ [ E; Hugo Black AYE & ©

O IR EE SRR~ B T Z B 2% (intentionalism ) ; &, McDonald ( 1985) ~ Pangle (1987 )
Levy (1988) ~ Beer (1993)~ LKz Berger (1997 ) Ay -
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B~ AT DU R EBURLOE S LIS A TimEE" (prudential
argument ) ( Griffin, 1996: 147-52; Bobbitt, 1991: Chap. 3) o FI|JE o] fl iR (& Ll (B
H - B2 BN A ER > N WA EE - FIRAEERETET - K
TN ERRIEINTES » ST T -

JREEENEIR > FEERBELTEENSCFERRE - WL - EE
EETRRHPEENES M EREFE LR A EREAHES 0EE
TERWIGIE /IEBEFTEAR B Y - HHfT - B0 EE - (CERLEE - SR
172 2 =i AYRERL - MG B RERIZYEDEAEFIH R RERE © RIEE - BUTA BE o A
AR A R B R ERAARR ? LEE LS 8RN AZ DG 2R ERINE
OB - ZEIRENEERAL - B R —E 2 2 E ARV ERTS R

( Wellington, 1990: 49-52 ) -
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NEFENEE B 2 (Wellington, 1990: 49-51; Miller, 1969: 153: 56)

R B TR ANITE SR EHIEE A ENEEE RN EE AR
T RS B LA TR EEEEE Z IR RS /8RR
FEHZERE R AE S [EG 5 (Miller, 1969: 153: 54) o £ Wellington (1990: 51)
MIERIE - R B RS IARIHTT - 7 T B ER SRS EIRTE ) (Intention
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